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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE(FTC)  
SONITPUR, ASSAM. 

 
Criminal Appeal No.03(S-1)/2019. 

Arising out of C.R. Case No.392/2011. 
 
 

Present :-    Sri S. K. Ghosh, AJS 
        Additional Sessions Judge(FTC), 
        Sonitpur, Tezpur. 
 
 

This appeal has been filed challenging the impugned judgment and 

order dated 13.12.2018, passed by the learned CJM, Sonitpur, Tezpur in C.R. 

Case No.392/2011, u/s.7 of EC Act. 

 

          Debabrata Paul. 
                                                            ....……..Appellant/Accused. 
         -Vs- 
 

          State of Assam. 

                              ......….Respondent/Complainant. 
 
 
Advocates who appeared in this case are: 

 

Mr.R. Baruah            …..Learned Advocate for the Appellant/Accused. 

Mr. A. Baruah.          ....Learned Addl PP for the Respondent/Complainant. 

 

Appeal filed on  : 09.01.2019. 

Argument heard on  : 02.04.2022 & 05-04-2022. 

Judgment delivered on : 19.04.2022. 

 

J U D G M E N T. 
 

1.  The instant appeal is preferred against the impugned judgment 

and order dated 13.12.2018, passed by the learned CJM, Sonitpur, Tezpur in 

C.R. Case No.392/2011, u/s.7(1) of EC Act whereby convicted the 

accused/appellant to undergo sentence of simple imprisonment of 3 (three) 

months and to pay fine of Rs.5,000/- (Rupees five Thousand) only, i/d to SI for 

another one month. 
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2.  The prosecution case in a nutshell is that the complainant Kamal 

Uddin Ahmed, Inspector of Food & Civil Supplies, Sonitpur, Tezpur lodged an 

offence report stating inter alia that on 13-09-2011 at about 12.35 pm, he 

along with his team of Officials viz.Giridhar Deka, S.I of Food and Civil Supplies, 

Monoranjan Kalita, Area Manager (Sales) LPG, IOC, Ltd. Tezpur, in order to 

verify illegal use of Domestic LPG Cylinders, for commercial purpose, proceeded 

for a raid at Ward No. 6 of Tezpur Town and visited a hotel(having no name) 

situated near Tata Mobile stand, Tezpur Town, and during the course of raid, 

they detected two domestic cylinders in the kitchen of the hotel which were 

being used in preparation of food items for commercial purpose. On being 

asked Debabrata Paul produced a Blue Book(domestic connection) consumer 

No. being C/1144 standing in the name of Gopal Ghosh, who is a LPG consumer 

of M/s. Blue Flame Gas Agency, Tezpur. As possession of domestic LPG cylinder 

for commercial purpose, is an offence being violation of clause 3(1)(c) of 

LPG(Regulation of supply and Distribution) Order 2000, the two domestic 

cylinders, along with two nos. of commercial pressure regulators, with rubber 

pipes and blue book were seized from the owner/accused Debabrata Paul in 

presence of witness and later on all the above articles, except the Blue Book 

were given in zimma to Ashutosh Paul after executing proper zimmanama. As 

the accused had violated clause 3(1)(c) of LPG(Regulation of Supply and 

Distribution) Order 2000, he has thereby committed offence punishable u/s 7 of 

E.C. Act. Hence the case. 

 

3.  Based on the complaint, the case was registered and summons 

was issued to the accused.  On the appearance of the accused before the 

Court, the copies of the relevant documents were furnished to him as per 

provisions of law. Thereafter charge u/s.7of the Essential Commodities Act, was 

framed and the particulars of offence was read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. 

 

4.  Parties went with the trial on the point for determination 

formulated by the learned Court below for adjudication of the matter in 

controversy. 
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POINTS FOR DETERMINATION. 

 

(i) Whether the accused Debabrata Paul on 13-09-2011 at about 

12.35 pm was found in using two domestic LPG cylinders at 

his hotel (having no name) situated at W/No.6 of Tezpur 

Town for commercial purpose and thereby committed an 

offence punishable under Sec.7of the EC Act ? 

 

5.        During trial, the prosecution side examined seven witnesses. 

Thereafter the accused was examined u/s. 313 Cr.P.C wherein accused denied 

the prosecution’s case and did not adduce any evidence.  

 

6.        After closure of evidence, the learned Court below heard 

arguments advanced by learned counsel for both sides and disposed of the case 

vide judgment and order dated 13.12.2018, passed by the learned CJM, 

Sonitpur, Tezpur in C.R. Case No.392/2011, u/s.7 of EC Act whereby convicted 

the accused/appellant to undergo sentence of simple imprisonment for 3 

(three) months and to pay fine of Rs.5,000/- (Rupees five Thousand) only, i/d 

to SI for another one month. 

 

7.        Being aggrieved by and dissatisfied with the said judgment and 

order dated 13.12.2018, passed by the learned CJM, Sonitpur, Tezpur the 

accused as appellant preferred this appeal mainly on the following amongst 

other: 

 

G R O U N D S. 

I. For that the learned trial court committed grave error of law 

as well as in facts in appreciating the evidence on record. 

II. For that the learned trial court committed grave error of law 

as well as facts in wrongly interpreting and analyzing the 

Section 7 of EC Act, 1955 in the light of evidence on records 

and in the facts and circumstances of the case and as such 
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the impugned judgment and order dated 13-12-2018 is liable 

to be set aside. 

III. For that the learned trial court has totally failed to appreciate 

the evidence on record and has relied more upon surmise 

and conjectures than the principle of law while arriving at the 

decision of guilt of appellant, u/s 3(1)(c)of LPG(Regulation of 

Supply and Distribution) Order 2000 and thereby convicting 

u/s 7 of EC Act, 1955. So, the impugned judgment and order 

dated 13-12-2018 is liable to set aside. 

IV. For that the prosecution has failed to prove the offence of 

accused/appellant u/s 3(1)(c) of the LPG(Regulation of 

Supply and Distribution) Order,2000 by adducing reliable, 

cogent and legal proof which is necessary to prove such 

offence. But, this aspect of the case is totally ignored and 

over looked by the trial Court and the decision arrived at by 

the learned trial Court is based on surmises and conjecture 

and as such order dated 13-12-2018 is liable to be set aside 

and quashed.  

V. For that the learned trial Court has given undue reliance on 

the evidence of PW-1 who is mere informant and PW-2,3,4,5 

& 6 are the employees of the Food and Civil Supplies and 

employees of Gas agencies and nothing but hearsay 

witnesses and only zimmadar to the seized LPG cylindersand 

there is no corroboration and admissible of these witnesses 

in the eye of law.  

VI. For that the learned trial Court failed to appreciate that 

appellant being owner of the hotel in question, he cannot be 

liable for the act done in the benefit of owner. As such order 

dated 13-12-2018 is liable to be set aside.   

VII. For that the reasons and grounds mentioned hereinabove, 

the case of prosecution side is highly defective and unsafe to 

convict the accused/appellant yet the learned trial court 
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passed the impugned judgment and order without analyzing 

those defects which are available in the records. Hence, the 

judgment and order of conviction is liable to be set aside. 

VIII. For that the prosecution failed to prove the case against the 

appellant beyond reasonable doubt as such he is entitled to 

acquittal.  

8.  Upon the above circumstances it is therefore prayed to admit 

this appeal, call for the case record of C.R Case No. 392 of 2011, stay operation 

of the impugned judgment and order till disposal of the appeal and after 

hearing both sides set-aside the impugned judgment and order dated 

13.12.2018, passed by the learned CJM, Sonitpur, Tezpur in C.R. Case 

No.392/2011, u/s.7 of EC Act and acquit the appellant/accused and pass any 

other order/orders as deem fit and proper. 

 

 DECISION AND REASONS FOR THE DECISION : 

 

9.   The learned counsel for the accused/appellant advancing his argument 

submitted that all the witnesses of the prosecution side are official witnesses 

except PW-7 but PW-7 has not supported the case of the prosecution. He has 

also argued that the seizure has not been made in compliance with the 

provision laid down u/s.100(4) of Cr.P.C in as much as seizure has not been 

made in presence of any independent witnesses. Further the seized goods are 

not produced before the court nor the identity of the accused is proved by the 

prosecution. So, huge doubts is left, consequently prosecution failed to 

establish it’s case against the accused/appellant beyond reasonable doubts but 

the learned Court below failed to appreciate the evidence on record in it’s 

proper perspective and thereby arrived in an erroneous findings and convicted 

and sentenced the accused u/s 7 of EC act which is not sustainable in the eye 

of law and thus, prayed for setting aside the impugned judgment and order and 

to acquit the appellant/accused allowing the appeal.  

 

  In support of his submission, he has relied upon the following 

decisions: 
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(i) Monmohan Das-Vs- State of Assam reported in 1982 Legal 

Eagle (GAU) 115. 

(ii) Biman Ghosh & Anr.-Vs- State of Assam reported in 2011 

Legal Eagle (GAU) 429, and 

(iii) Sri Nirmal Pal-Vs- The State of Tripura decided by the 

Hon’ble Tripura High Court in Criminal Appeal No.03/19. 

 

I have meticulously gone through the decisions so referred and relied 

upon by the learned counsel for the appellant. 

 

10.  Countering the submission of the learned Counsel for the 

accused/appellant, the learned Addl. P.P submitted that the domestic LPG 

Cylinders have been seized from the possession of the accused/appellant while 

in use for commercial purpose in his hotel, so it is the burden of the 

accused/appellant to establish that he is the lawful consumer/distributor and/or 

he had the authority/license to possess the said domestic LPG cylinders for 

using in commercial purpose. Further seizure of the LPG cylinder were made in 

the hotel of the accused/appellant in presence of witnesses and as such there 

was no violation of the provision laid down u/s.100(4) of Cr.P.C. The evidence 

available on record is clinching about the guilty of the accused/appellant and as 

such the learned court below rightly decided the case in view of the evidence 

available on record. Hence, the said judgment and order passed by the learned 

Court below does not deserve any interference and as such prayed for affirming 

the same dismissing the appeal. 

 

11.         Having heard the rival submissions of the learned Counsel for 

both sides, I am of the considered opinion that perusal of the evidence is 

necessary to ascertain the fact whether the impugned judgment and order 

passed by the learned Court below suffers from any irregularity and illegality. 

 

12.       Kamaluddin Ahmed(PW-1) stated that on 13.09.11 at about 

12.30 p.m, he as Inspector of Food, Civil Supply and Consumer Affairs along 

with Giridhar Deka and one Manoranjan Kalita proceeded to Ward No.6 of 

Tezpur Town and visited one unnamed hotel owned by Debabrata Paul. While 
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they along with said Debabrata Paul, entered into the kitchen of the hotel, 

found using domestic LPG cylinder in commercial purposes and recovered 2 

numbers of partially used domestic cylinders which were found in preparing 

food items at his hotel for commercial purposes. On demand, he produced a 

blue book which is stands in the name of Santosh Gope. On interrogation, 

Santosh Gope stated that he has a domestic connection with Blue Flame Gas 

agency, Tezpur but he used domestic LPG cylinder illegally though he know that 

the domestic LPG cannot be used in commercial purposes. Therefore, he 

violated clause 3(1) (c) of the Liquefied Petroleum Gas (Regulation of Supply 

and Distribution) Orders,2000. So, he seized the said 2 numbers of LPG 

Cylinders, 2 Nos. of rubber pipe, 2nos. of commercial pressure regulators and a 

blue book. Said seized articles except blue book were kept in the zimma of 

Ashotosh Paul, Manger, B.M. Gas Agency, Tezpur. The blue book was enclosed 

with his report to the DDS. Ext.1 is the seizure list and Ext.1(2) is the signature 

of Debabrata Paul singed before him. Ext.2 is the zimmananma and Ext.2(1) is 

his signature. Accordingly, he has submitted the offence report on 29.09.11 

against Debabrata Paul. Ext.3 is the offence report and Ext.3(1) is his signature.  

 

13.   During cross-examination by defence PW-1 has stated that he 

did not verify under whose name the Trade Licence was issued in the said 

hotel. He did not make any enquiry in the Municipal Board to ascertain about 

the owner of the said hotel, although Debabrata Paul given his identity as 

owner of the hotel. The hotel was unnamed. Around the said hotel, other shops 

were available. He did not take with him nearby peoples during inspection.  

 

14.  Manoranjan Kalita as PW-2 has stated that 13.09.11, he along 

with the staff of Food, Civil Supply and Consumer Affairs, Tezpur went to Ward 

No.6 of Tezpur for conducting a joint raid and there they found a small hotel 

where there is no name. There they found accused Debabrata Paul who 

identified himself as proprietor. They found two domestic LPG cylinder were in 

use for preparing food in the kitchen of the hotel. Kamaluddin Ahmed, 

Inspector, Food and Civil Supply seized the said two domestic LPG cylinders 

vide seizure list. Ext.1 is the seizure list and Ext.1(2) is his signature. The seized 
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two domestic LPG cylinder were given in zimma of Blue Flame Gas Agency, 

Tezpur along with 2 Nos. of pipe and a blue book it the name of Gopal Ghose. 

 

15.  During cross examination he has stated that he has not seen the 

seized two domestic LPG cylinders today in the Court. The hotel was situated in 

the centre of the town near the electricity Board Office which is an area of 

business. They did not verify the trade license of the tea stall. He does not 

know the name of the hotel where they made raid. On both the sides of the 

said hotel, other shops were available. He cannot say who is the original owner 

of the said hotel. He forgot the name of the owner of the hotel. They did not 

take nearby peoples with them while raid was carried out. 

 

16.  Giridhar Deka as PW-3 stated that on 13.09.11, as per Govt. 

order, he along with Sr. Inspector Kamaluddin Ahmed, Manager IOC (Sells) 

conducted a raid in search of use of domestic LPG cylinder for commercial 

purpose, Near Kedarmal Hospital they found a tea stall which did not have any 

name. When they raided, they found a person and he stated that he has to look 

after the business but he is not the owner. In the first room they saw that a 

domestic LPG was in use for preparing tea and in the adjacent room there was 

also a domestic LPG connection with burner but it was not in use at that time. 

The Sr. Inspector Kamaluddin Ahmed seized two LPG domestic cylinders 

rubber, pipes, regulator vide Ext.1 seizure list and Ext.1(3) is his signature. The 

seized articles were given in zimma to Blue Flame Gas Agency, Tezpur. 

 

17.  During cross examination he has stated that there were several 

shops and establishment near the place of occurrence. It is a business place. 

Though they searched for trade license but could not produce the trade license. 

He does not know whether the Sr. Inspector enquired about the trade license in 

the Municipal Board for verification. They did not find the owner of the shop. He 

has not seen the seized articles today in the Court. The Sr. Inspector called one 

employee of the said hotel to become a witness. He does not know his name. 

He also cannot say if the Sr. Inspector called any other person from the nearby, 

to become witness of the seizure because he was busy in packing the seized 
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articles. Mr. Kalita, Area Manger of IOC measured the weight of the seized 

cylinders. 

 

18.  Ashutosh Paul (PW-4) stated that he was working in B.M Gas 

Agency in the year 2011. Supply Inspector Mr. Ahmed called in him in Supply 

office for taking zimma of cylinder and rubber pipe. On his arrival, two nos. of 

LPG domestic cylinders and rubber pipes were given in his zimma and delivery 

boy of their agency took the said goods. Ext.2 is the zimmanama wherein 

Ext.2(2) is his signature. He cannot say wherefrom the supply Inspector 

recovered those goods.   

 

19.  During cross examination he has stated that he cannot say the 

number of the cylinder which he has taken in zimma. The seized cylinder are 

not seen in the Court today. The seized cylinder were kept in their godown. The 

seized cylinder were handed over to him in zimma by the supply Inspector K.U. 

Ahmed. He has put his signature in Ext.2 in the office of Supply Department. 

 

20.  Sri Bhagya Deka (PW-5) has stated that on 13.09.11, his 

colleague Inspector Kamaluddin Ahmed seized two cylinders, rubber pipes and 

two numbers of commercial pressure regulators from Tezpur town and given in 

the zimma of the Manager of B.M. Gas Agency in his presence. Ext.2 is the 

zimmanama wherein Ext.2(3) is his signature.   

 

21.  During cross examination he has stated that he does not know 

wherefrom Kamaluddin Ahmed seized those articles. Ext.2 was written in B. M. 

Gas Agency itself. 

 

22.  Ashok Jain (PW-6) stated that on 13.09.11 he was serving as 

Computer Assistant in B.M. Gas Agency. He knows complainant Kamaluddin 

Ahmed. He also knows the accused present in the dock who is the owner of the 

hotel in question which is situated at Tezpur town. On the date of incident he 

was available in B.M. Gas Agency. On the said day the complainant and his 

companions seized two numbers of domestic cylinder, pipe, regulator from the 

hotel of the accused. He was called-in, in the said hotel. While he arrived in the 
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hotel, he saw that the complainant and IOC Officer, Manoranjan Kalita were 

preparing seizure list. He put his signature in the said seizure list. Ext.1 is the 

seizure list wherein Ext.1(4) is his signature. Seized cylinders were in use in the 

said hotel. 

 

23.  During cross examination he has stated that Manoranajn Kalita 

called-in him over phone but he cannot say the exact time. He was called in 

nearer to Kedarmal Hospital. He has not seen wherefrom the complainant 

seized the cylinders. He does not know the name of the hotel. He does not 

know who is the owner of the  hotel although he heard that the accused is the 

owner of the said hotel. 

 

24.  Daud Ansari (PW-7) stated that the incident took place about 7 

years ago. At that time there was checking of LPG cylinders. The complainant 

seized two LPG cylinders and given zimma to B.M. Gas Agency. Ext.2 is the 

zimmanama wherein Ext.2(4) is his signature. 

 

25.  During cross examination he has stated that he cannot say the 

cylinder belonged to whom and from whom the same was recovered. He 

cannot say the number of the seized cylinders. At that time he was available 

nearer to B.M. Gas Agency 

 

26.  From the ocular testimony of PWs-1,2 and 3 it appears that they 

are corroborative to each other that on 13.09.2011 a raid was conducted and 

during raid in a hotel at Ward No.6 of Tezpur Town, it was found that two nos. 

of domestic LPG cylinders, two commercial pressure regulators and two 

numbers of rubber pipes were found in use for commercial purpose and as such 

vide Ext.1 those cylinders, commercial pressure regulator and rubber pipes 

were seized by P.W-1 being the Inspector of Food & civil Supplies and 

Consumer Affairs, Tezpur in presence of witnesses. PWs-2 and 3 have 

confirmed the seizure in their presence and they have also confirmed their 

signatures in the seizure list.  
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27.  No challenge is also made by the appellant in respect of seizure. 

However, challenges herein this appeal is mainly on two points, viz- (i) seizure 

was not made in adherence of the provisions laid down u/s.100(4) of Cr.P.C, 

and (ii) accused is not the proprietor of the concerned hotel where from seizure 

was made.  

 

28.  With regard to the argument of the learned counsel for the 

appellant that search was made without presence of independent witness, so 

the seizure list cannot be relied upon based on the evidence of PW-1 who is 

none but the complainant of the case.  

 

29.  It is a fact herein this case that the seizure was made by the 

complainant. But fact also remains that the complainant was the Inspector of 

Food and Civil Supplies and Consumer Affairs, Tezpur at that relevant period of 

time and as such he being the competent authority made seizure in the 

concerned hotel during raid and upon perusal of the seizure list (Ext.1) it 

appears that seizure was made in presence of witnesses including the 

accused/appellant and there is also endorsement of the accused/appellant in 

the margin of Ext.1 that he has received copy thereof. 

 

30.  In the instant case, although defence thoroughly cross examined 

all the PWs but it is neither denied that the accused/appellant did not receive 

copy of the seizure list nor disputed about his signature appearing in the 

seizure list. That apart there is no suggestion thrown to the prosecution 

witnesses during cross examination that the accused did not put his signature 

in the seizure list nor there is any suggestion that the signature of the accused 

was taken in blank paper, later on, although accused took that plea during his 

examination u/s.313 Cr.P.C. So the plea of the accused is not consistent with 

his projected case during cross examination of the prosecution witnesses in the 

one hand and on the other hand evidence of PWs-1,2 and 3 remained totally 

unrebutted that the seizure was made in the concerned hotel in presence of 

witnesses while the domestic LPG cylinders were in use in the said hotel for 

commercial use. 
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31.  In the case of State –Vs- Navjot Sandhu reported in (2005) 11 

SCC 600 the Hon’ble Supreme Court held that: 

  “There is no such inflexible proposition of law that in the absence 

of independent witnesses being associated with search, the seizure cannot be 

relied upon. But in that case closer scrutiny of evidence would be necessary.” 

 

32.  The case in hand is also stands in the similar footing as that of 

the decision referred to above. Although there is no independent witness of the 

seizure in this case but seizure was made in presence of some official witnesses 

including the accused and the said fact is neither disputed nor the evidence of 

the seizure witnesses are rebutted. Only because there was no independent 

seizure witness, the evidence of the complainant and other seizure witnesses 

which are not rebutted cannot be brushed aside while there is nothing available 

on record in respect of any enmity or hatred of the complainant and other 

seizure witnesses with the accused. So, the evidence of PWs-1,2 and 3 being 

corroborative to each other in respect of Ext.1 and remained unshaken, same 

can be relied upon safely. 

  

33.  The other ground of challenge that the accused is not the owner 

of the hotel wherefrom the goods were seized vide Ext.1 seizure list and to 

substantiate the said plea prosecution witnesses were cross examined at length 

in the context that no endeavor was made on the part of the complainant to 

ascertain who is the owner of the said hotel according to trade license.  

 

34.  In course of evidence both PWs-1 and 2 have categorically 

stated that during raid the accused was available in the hotel and given his 

identify as owner of the hotel. Although defence thrown suggestion that 

accused is not the proprietor of the said hotel but neither any ocular positive 

evidence nor any iota of documentary evidence is adduced by the accused to 

substantiate his plea that he is not the proprietor of the said hotel. On the 

contrary PW-7 being an independent witness in his evidence very categorically 

stated that accused is the owner of the said hotel. So, by adducing possible 

evidence, prosecution discharged it’s burden to prove that it is the accused who 

is the proprietor of the hotel in question.  
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35.   In Trimukh Maroti Kirkan Vs. State of Maharashtra reported in 

(2006) 10 SCC 681, the Hon’ble Apex Court has observed as hereunder: 

  “ 14. A Judge does not preside over a criminal trial merely to see 

that no innocent man  is punished. A Judge also presides to see that a guilty 

man does not escape. Both are public duties. (See Stirland vs. Director of Public 

Prosecution 1944 AC 315 quoted with approval by ArijitPasayat, J. in State of 

Punjab vs. Karnail Singh 2003 Cri. LJ 3892). The law does not enjoin a duty on 

the prosecution to lead evidence of such character which is almost impossible 

to be led or at any rate extremely difficult to be led. The duty on the 

prosecution is to lead such evidence which it is capable of leading, having 

regard to the facts and circumstances of the case. Here it is necessary to keep 

in mind Section 106 of the Evidence Act which says that when any fact is 

especially within the knowledge of any person, the burden of proving that fact 

is upon him.” 

 

36.   In the instant case, the accused/appellant took the plea that he 

is not the owner of the hotel where from seizure was made. So, the fact who is 

the original owner of the said hotel is the special knowledge of the 

accused/appellant and according to mandate of Sec.106 of the Evidence Act, 

the burden of proving that the accused/appellant is not the owner of the said 

hotel is on him. Had if been anybody else was the owner of the hotel, the 

accused was at liberty to adduce evidence to prove the said fact contrary to the 

case of the prosecution but he took a mere plea only, which gives adverse 

inference against the accused and supports the case of the prosecution. 

 

37.  It may be pertinent to reproduce the provision of 7(1) (c) of the 

Liquefied Petroleum Gas (Regulation of Supply and Distribution) Order, 2000, 

reads as follows: 

 

  7. Possession, supply or sale of liquefied petroleum gas 

equipment.- (1) No person shall- 

  (c)possess filled or empty cylinder, gas cylinder valve or 

pressure regulator, unless he is a distributor or a consumer. 
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38.  In view of the discussion made hereinabove it can be narrated 

that, the accused was found in possession of two numbers of domestic LPG 

Cylinders in his hotel premises in preparing food items for commercial purpose 

but the blue book stands in the name of one Gopal Ghosh, so the provisions of 

7 (1) (c) of the Liquefied Petroleum Gas (Regulation of Supply and Distribution) 

Order, 2000 and Sec.3 of the Essential Commodities Act,1955 has been found 

violated. 

 

39.  Now, question to be answered, whether it is the accused who 

has violated the provisions of 7 (1) (c) of the Liquefied Petroleum Gas 

(Regulation of Supply and Distribution) Order, 2000 or anybody else. 

 

40.  The provision of Sec.14 of the Essential Commodities Act, 1955 

reads as follows: 

  14. Burden of proof in certain cases.- Where a person is 

prosecuted for contravening any order made under section 3 which prohibits 

him from doing any act or being in possession of a thing without lawful 

authority or without a permit, license or other document, the burden of proving 

that he has such authority, permit, license or other document shall be on him. 

 

41.  Since accused was found in possession of two numbers of 

domestic LPG cylinders with commercial pressure regulators and rubber pipe in 

preparing food for commercial purpose in his hotel, so reverse burden lies on 

him to show that he had the permit, license or other document to use the 

domestic LPG cylinders for commercial purpose. But accused did not adduce 

any iota of evidence either in the form of ocular or documentary testimony to 

discharge his burden. As such the presumption available u/s.14 of the Essential 

Commodities Act,1955 stands in favour of the prosecution. 

 

42.  In view of the above discussion, it appears that the act of the 

accused is a clear violation of the provision laid down u/s.3 of the Essential 

Commodities Act,1955 and thereby rendered himself liable to be convicted u/s.7 

of the Essential Commodities Act and the learned Court below rightly convicted 
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the accused u/s. 7 of the Essential Commodities Act, 1955. So, the judgment 

and order passed by the learned Court below in C R Case No.392/12 does not 

deserve any interference. 

 

43.  In view of the above factual back ground of the case in hand, 

the decisions relied upon by the learned counsel for the appellant has no 

bearing in this case and it does not help the appellant at all. 

 

44.  So far sentencing the accused to suffer simple imprisonment for 

3 months and also to pay a fine of rupees of five thousand i/d S.I for one 

month u/s. 7 of the Essential Commodities Act is concerned, the violation of 

section 3 of the Essential commodities Act herein this case does not fall within 

the category of clause (h) and (i) of sub-section (2) of Sec.3 of the said Act. So 

the offence committed by the appellant/accused is punishable u/s.7(1) (ii) of 

the Essential Commodities Act,1955 which prescribed punishment not less than 

three months but which may extent to seven years and shall also be liable to 

fine. 

 

45.  In the case of Pradip Kr. Jain and another-Vs- State of Assam 

and another reported in 2006(2) GLT 711, our Hon’ble high Court in para-34 

and 35 held that- 

  “( 34 ) While considering the above question, what deserves to 

be noted is that an offence under Section 7 (l) (a) (ii) of the EC Act is 

punishable with imprisonment for a term, which shall not be less than three 

months, but may extend to seven years and shall also be liable to fine. 

However, the proviso to Section 7(1)(a) makes it clear that for adequate and 

special reasons to be mentioned in the judgment, the court may impose a 

sentence of imprisonment for a term of less than three months. When the 

provisions of Section 7 are read as a whole, it clearly transpires that ordinarily, 

the sentence for an offence under Section 7 (l) (a) (ii) shall not be less than 

three months and the same may extend to seven years with fine; but the court 

does have the power to sentence a person, for adequate and special reasons to 

be mentioned in the judgment, to a term of less than three months.  
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  ( 35 ) Thus, while it is possible for the court to sentence a 

person, found guilty of an offence under Section 7 (l) (a) (ii), with 

imprisonment as much as seven years and as little as three months, the passing 

of the sentence is not an arbitrary or routine exercise of power, but must be a 

well-thought one. Though for awarding a sentence of more than three months, 

no reasons are required to be assigned, the fact remains that for imposition of 

sentence of more than three months, there must be some reasons discernible 

from the materials on record or else, there would be no impediment, on the 

part of a court, to impose sentence of imprisonment of seven years in each and 

every case punishable under Section 7 (1 ) (a) (ii ).” 

46.  The learned Court below considering the nature of the offence 

sentenced the accused to suffer S.I for 3 months u/s.7 of the E.C. Act which is 

the lowest extent of punishment prescribed. 

 

47.  But it is available on record that the accused deals in small hotel 

business without name in a street bearer to a stand. So if such a person who 

belongs to marginalized section of the society, if sentenced to suffer 

imprisonment for 3 months, his family would be shattered and ruined without 

their any fault. As such, I am of the considered opinion that the period of 

imprisonment deserves interference and accordingly it is interfered and the 

period of imprisonment is reduced to 1 (One) month only. So far payment of 

fine of Rs.5,000/- i/d S.I of 1 month is concerned, it does not deserve any 

interference and accordingly it is maintained. 

 

O R D E R. 

48.  In the conclusion, appeal is partly allowed on contest. The 

impugned judgment and order dated 13.12.2018, passed by learned C.J.M, 

Sonitpur, Tezpur in C.R Case No.392/2011 under section 7 of the Essential 

Commodities Act, whereby the learned C.J.M, Sonitpur, Tezpur has convicted 

the appellant/accused Debabrata Paul is affirmed and upheld modifying the 

period of imprisonment to undergo Simple Imprisonment of 1 (One) month and 

to pay a fine of Rs.5,000/- (Rupees Five Thousand) only i/d to undergo simple 

imprisonments for 1 month. 
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49.  Judgment is delivered in the Open Court preparing on separate 

sheets and same be tagged with the case record. 

 

50.           Bail bond of the accused Debabrata Paul stands cancelled. He is 

directed to surrender before the learned Court below and serve out the 

sentence. 

 

51.         Return the LCR along with a copy of this judgment to the 

learned Court below immediately. 

 

52.   Interim order, if any stands vacated. 

 

53.  Seized Articles be confiscated to the State in due course 

following legal formalities. 

 

54.  Given under my hand and seal of this Court on this 19thday of 

April, 2022 at Sonitpur, Tezpur. 

      

 

 (Shri S.K. Ghosh) 
    Additional Sessions Judge(FTC),  

      Sonitpur, Tezpur. 


